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Letter Opiion No. 94-026 

Re: whetlwritisconstitutiollsllypermis- 
siile for game wardens to stop motorists at 
roadblocks to investigate their compliance 
withgamelaws (RQ-564) 

Desrrds. oately: 

Your request for an opinion involves a proposed program of ternpow roadblock 
ch&pohs to enforce huoting laws. The proposed roadblocks you descrii would be 
co~~~toguidelincscstablishedbytheTQcas~~ofParksand 
Wild& Game~~wouldstopeMyvdricleataroadblocklladwould~the 
~if~ofthanhadbeealruntingor~enroutetoahuntingsitt. Uponan 
~response,~wardeaswould~tovaifythatthehuaterspossessedthe 
nquiredlnmtinglicenses. Thewardensshomightaskwhethe-rtlwocmpmtshadany 
gameintheirpossesion. Fii,thewardensmightconducta*madest”visual 
~~limitedto~canberreenfirometandiag~o~dethevehicle,fortbe 
purpose of detecting the possession ofunauthorized game. 

YOUdCbVlldWttlC abowde&i scheme would be consthtional. We cannot 
-thiSquesti0ll-the answerwouldrequirethedetermhionofissuesoffact, 
which detemidorl is beyond the scope of the opinioll process. 

The umteanpiated scheme would require 6rst a detention of a motorist. “[A] 
Fomth~‘kure’occurswhenavehicleisstop@atackkpoii.” Michigm 
LkpV qf Sate Police v. Sib, 4% U.S. 444, 450 (1990). De&rmihon of the 
rersonableness~~~ofaroadblodrseiaueoftheoccupantsofamotorvehidethatis 
natbased~nindividualizedsuspicionofaiminaactivity”~o~a~weighingofthe 
gravihloftbeplblicconcanssavtdbythe~thedegreetowhichtbeseizure 
rchnwxsthepublic~aadtbe~~oftheintafaeacewithindividualli~.” 
Btmvn v. Texm, 443 U.S. 47, SO-51 (1979); cracad silr, 4% U.S. at 450 (adopting 
bshcing sdysis ofBrown for roadblock sobriety chckpoii scheme). 

Asthesupremecwrt’eopinioninsikshows,thisbalancingtestrequirestbe 
~ofevidence~findingsoffact~thethree~oftheBrowntest. See 
Sk, 4% U.S. at 448-55; cj Siate v. Vm, Natfcr. 805 S.W.2d 40,41.42 (Ta App.-Fort 
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Worth) (state failed to elicit evidence in support of second prong of Brown balancing test; 
therefore, sobriety roadblock violated motorist’s fourth amendment rights), per. refdper 
curianr,811 S.W.2d608(Tex.Crim.App. 1991). ThecourtheldinSirzthatastate’suse 
of highway sobriety roadblocks does not violate the fourth and fourteenth amendments to 
the Constitution. 4% U.S. at 447. To date, however, there is no Texas or bmding fedaal 
predent on the constitutionslity of game roadblocks. This 05ce is unable to test the 
constitutionaiity of such roadblocks because we are not authorized to make tbct 
determinations. 

Youalsoaskwhetheritwouldbenecessq for the Texas Parks and Wildlife 
Department to have a statewide plan in place to implement the game roadbhxk program. 
InsMrv.SarAez,856S.W.2d166(TexCrim.App. 1993),theTexasCourtofCrimi~l 
Appeals held that a roadblock for questioning coneeming driver’s licenses and insurance 
wasmunreasonableseerchamlseizunwberetheroadblockwas.~~byfour 
iadhidd Department of Public, Safety officers who acted without the authorization or 
guidance of a superior officer and without standardized guidelines or procedures mgardiq 
the location of the roadblock or its operation and where the state had offered no evidence 
of the roadbhxlc’s effe&eness in ident@iq violators. 856 S.W.2d at 169-70. The 
Texas Court ofCriminal Appeals noted 

thatwhilethech&pohtatissueinSfkwasestablishedbyastate- 
widelawenfomementagutcypursusmtoadire&et?omthe 
govemor,andthe~iatissuein[uniredSfufeev.] 
h4arfinmF..rkL 428 U.S. 543 (1976)J were established by a 
nationalauthority,ttlesupremecourthasnotspecificellyaddressed 
theissueofwhether&e&poi@impkmeatedbycountyorlocallaw 
enforcement agencies would be accqtable. 

Id at 169 n.6. 

Thereamentlyisacon5ctinthecssolawreg&ngwhethertheabsenceofa 
I@k+e~developed~schemeforcertain&eckpoiiroadblocksisa 
thmshoMfindingthatwouldmakesuchroadblocksunconsthutionalorismerelya5ctor 
tobecoasidaedinthe~prongoftheBnnvntest.coRlpmestatcv.~~,810 
S.W,2d 207, 208 (Tex. Crim. App. 1991) (Miller, J., conami@ (devdopment of . . . ~schanefbrsobtietyche&poiiistaskbestlefttolegi9laaue),orr~ 
821 S.W.2d 288. 291 (Tea. App.-Dallas 1991, pet. refd) (sobriety roadblock violated 
faathlunadmentsswellruarticleL,section19,oftheTaasconstitutianwhaethn 
wasnoevideneoflegislativdydevelopadadministntiveschemeforsuchroadblodcs) 
and King v. Sfak, 816 S.W.2d 447. 451 (Tex. App.-Dallas 1991, pet. refd) (same 
holding) widl Israre v. L%mchez, 856 s.w.2d at 174 Il.2 (campbe& J., mnMrring) (The 
isplainlynoqdmmentundertheFourthAmeAmem for any kind of &gis&tive~ 
allhm?&m&wd gov&ngtheuseofhighwayche&poii” 
[eanphis in originall), Sfuk v. Hdf, 852 S.W.2d 47.49 (Tex. App.-Fort Worth 1993, 
pet. gmmted) (existence of IegisMively devdoped program fix sobriety chec+oii is 
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merely dement to be considered under third prong of Brown test), State v. Hubacek, 840 
S.W.2d 751, 753 (Tex. App.-Fort Worth 1992, pet. ref’d) (expressly holding that 
existence of legislativdy developed administrative scheme is not threshold iinding before 
application of the Brown test but is merely “an dement to be considered in the third prong 
of the [Brown] snslysis”) andSIaie v. hchez, 800 S.W.2d 292,297 (Tex. App.-Corpus 
,M 1990) (“the U.S. Supreme Court never said that the State had to establish 
guidelines concerning the chedcpoiht’s time, fhquency, or location”), reversed on gramd 
of complete absence of authw&tiiwiy sirmrhrdiied procedures, 856 S.W.2d 166, 170 
vex. Crim. App. 1993). We therefore believe that the prudent course would be to retiain 
from setting up a game roadblock in the absence of a statewide roadblock program at least 
until this contlict is resolved. 

It is possiile that the courts will conclude that the fourth amendment constitutional 
analysis of sobriety roadblocks adopted io Siti does not apply to game roadblocks but 
rathathatsucbdetentionsshouldbeMahFed~astricterstandardofprobablccause 
quiring individuslized m for suspicion, for a game roadblock srguably di&rs from 
aroadbloclrsetuptochedrsobriayordrivdsticarsesaadvehicularequipmentinatleast 
onerespeuth7tmaybeconsdtutionauysignificant. ThetyPesofgamelawviolations 
about which you inquire are umehted to the safe operation of motor vehicles on the public 
roadwqqwhereasdrivingwhileintoxicatted,withoutalicease@ecausethedrivereither 
has not been trained and tested or bss lost his or her &use because of past violations), or 
withunsafeequipmeatonthevehiclemayconstituteacontinuingthreattothesafayof 
others. The&o= unlike a game roadblo& which predomhantly serves the purpose of 
aqqmbhg persons who have violated the law, Oregon v. Timtillott, 618 P.2d 423, 
43&K) (Or. 1980) (Linde, J.. dissenting, in 4-3 decision upt&ing game roadblock stop 
as not unreasonable under finrrth amendment or Search-and-W dause of Oregon 
tlhshtion), cert. denid 451 U.S. 972 (Ml), sobriety checks and hose and 
epuipmeatchecksarguabyareintended,atleastin~toprotectothns~mdangaous 
driversbyremovhgthemhmtheroads. Iaotbexwo&thelattertypesofroadblocks 
SGlVCEgllktO~(preventive)aSWdlF?SpenalObjeCtiVCS. 

Fmalty. evea~ if game roadbhks are not found to be disthgu&ble for huth 
amadmentpuposes~theothatypesofroadblocLsmentionedabovc,thaestillmay 
be ibpdent state ccmstiMond grounds for distinction under article & section 9, of the 
Texas ConstiMioo. C$ Hei- v. &fe, 815 S.W.2d 681,690 (Tex. Crim. App. 1991) 

umsdtudom “in the absence of direction to the contrary”); strde v. Hubacek, 840 S.W.2d 
at 753 n2 (‘Wether a highway sobriety cbeckpht violates the Texas Constitution is to 
bedetermi&byareasonablenessshudardundertheciraunstances”). 
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SUMMARY 

Whetheritisc4x&utionsliy~leforgamewafdensto 
stop motorists at roadblocks to hvest&e their c4nnpliance with 
gamelawsisamatterthatinvohwtakingevidaxeand&dingfacts 
under the bdandng test of Brow v. Tw, 443 U.S. 47, 50-51 
(1979), as applied in Michigan Lkp#nent of&r& Pok v. Sitz, 
4% U.S. 444, 450 (l!#o), to roadblock CheApoh stops that are 
not based on iadivimpatized suspicion of chinsI activity. This office 
is not authorized to make fact determhations and therefore cannot 
answer this question. 

The Texas courts have reached c&Wing conclusions mgmdin~ 
whetherthe~ofalegislativdydevdoped~ 
schemefbrcdainclwkpoii roadbkhisathnshddfindingthat 
wouldmakeswh l-odhksruK?onstihdiollalorismerdyll~to 
beconsideredinthethirdprongoftbeBnmntest. Theprudent 
comsewouldbctordiainf?omsettingupa~roadblockinthe 
absenceofastatewideroadbl~programatkas&uatilthiscon5~ 
is resolved. 

hmesB.Pinson 
AssistsntAttonyroulerd 
opinioa- 


